CAHL  McKAY 


•and-- 


KKNNETH  S.  BELJ/ 


E . U ,   Poll ock ,  for 
the  Trioarci  of  Inquirx'. 


Heard  :  Friday  May  9th 

1969. 


Kenneth  S.  Bell  lives  v/ith  his  v/ife  on  the  ground 
floor  of  30  Indian  Road,  a  three-storey  dVielling  in  Toronto  v:hich 
he  ovjns .     Ever  since  he  bought  it  In  I965  he  has  rented  the  second 
and  third  ptoroys  to  three  couples  v;ho,   conse  cut  5,  ve  .1  y ,  have 
occupied  -t  lie  so  prenif^'e^  conr-istinj;  of  a  l.ivir.';^  room,  a  kitclien, 
a  bathroom  and  tv;o  bedroor.ir. .     HiG  tenants  have  to  enter  the 
front  door  of  Ijio  house  arid  go  up  cVi  open  stairi'/ay  to  tl'ie  upper 
storey r;,     Tiicr-e  are  three  r-ooi,;r',  on  the  ground  f]oor  vrhich  open 
on  to  the  h'u.l  v;nich,  of  course,  is  open  to  the  tenants^,  and 


V'li  ir'ii  d'-;,; ,r:\  ;ir.'  nf-vf.r  jf)ci:(ul.     All   tli.i.s  :i  n  c. ")  (.'.' n.'l  >'  nliovjn  in 
tlic  Y>]i(./l,'■.'j']}■:■]^]\:-,       '.;;.ic!>'..'c'j  lo  an  .'im  c^^ v;I  I  tii'uio  by  Mr.  Boll, 
li.i.:;  c.];0  i.te.ls  ai'c  tnort  foro  unprotected  in  any  v'ay,  his  v;ifc 
is  3  oft  a]  one  vrhen  Ijc  v/orks  on  night  ^^hi.fts  and  rov  these 
roasonf>  he  prefers  mature  married  couples  as  tenants. 

O'he  last  of  such  couples  left  in  December  and 
r^ir.   Bell  advertised  the  accommodation  for  rent.     On  December 
10th.  tv/o  young  negro  youths,  one  of  v/hom  was  the  complainant 
Carl  McKay,  inquired  about  the  accommodation  and  Mr.  Bell  told 
them  falsely  that  it  vms  rented  because,  as  he  said,  "this 
is  the  simplest  method  and  avoids  discussion  and  argument". 
Later  on  the  same  day  Mr.  McKay  sent  one  Nancy  Sharp  v/hora 
he  describes  as  his  "girlfriend"  to  inquire  of  the  accomraodation 
and  she  was  told  that  the  accommodation  v?as  still  vacant.  The 
property  is  now  rented  to  a  ^5  year  old  Semitic  Egyptian.  Mr. 
McKay  then  3  aid  a  complaint  v;hich  he  mailed  to  the  Human  Rights 
C o mm. i s  s  i  on  saying:- 

"I  am  a  Black  man  from  Jamaica  and  feel  that 
my  failure  to  obtain  accommodation  v;as 
determined  by  factors  of  race,  colour  and 
place  of  origin . " 

Mr.  Hell  swears  that  he  did  not  refuse  to  rent 
to  Mr.  licKay  bcc<n.ise  he  was  a  negro  but  because  he  thought  they 


.lool'.c'd  .1.1  ]:o  studep.Lj..  v,'o.re  a})])rox;i.!r:ate.l  y  tv:er)Uy  or  tv/onty-tv/O 

yo.^ir:;;  cf  v^'e  and  tb^'.t  bc^c-uir.e  Die  accoMmocUition  is  not  divided 

c.-!id  no  I  r>o]  f --con  V.  :n  nod  lie  did  rjot  v.'ish  to  j-cnt  it  to  youths 
or  students. 


"        The  Coj.in'isrjion  hns  conducted  a  thorough 
investigation  into  Mr.  McKay's  complaint  and 
has  found  sufficj.ent  evidence  supporting  Mr. 
McKay's  allegations  of  disci-imination  to 
v/arrant  further  involveraent  of  the  Coirirnission 
in  this  matter.     The  Commission  views  tliis 
matter  most  seriously  and  I  v/ould  seek  to 
meet  v/ith  you  at  your  earliest  convenience  to 
discuss  possible  terms  of  settlement  and 
conciliation .  " 


The  nature  of  the  evidence  was  not  then  or  at  any  other  time 
disclosed  to  Mr.  Bell  or  his  solicitor  and  from  the  v/ording  of 
this  letter  on  the  letterhead  of  the  Ontario  ?Iuman  Rights 
Comm.ission  it  seems  already  to  have  been  decided  that  Mr.  Bell 
v;as  guilty  of  an  offence  against  the  Code  v/hich,  of  course, 
involves  a  finding  of  fact  that  his  lands  come  v/ithin  the  ambit 
of  the  Act,  v.'hich  says:- 


On  Jr'n 


uary  2nd.   the  Cornmiscj.on  \-:rotn 


Mr . 


Bell  saying :- 


3.  No  person,  directly  or  indirectly, 
alone  or  v;lth  another,  by  himself  or  by 
the  intei'pos i ti on  of  anotlier,  shall. 


(a) 


6(:ny  to  any  ijoroon 
occu.pancy  of  .  ,  . 
s  e  1  f  -  c  0  n.  t  a  1  n  c  d  d  •. ;  c 
unit . " 


any 
1 1  :i  n  g 


Q 


Dof.lnit-j  onr-->  ol'  tho  viord  "se]  f •-cuiitainod"  to  bo  found  in  tlie 

Oxford  Djctionary,  J^m!':  and  V/agnal]. '  r.^  Dictic'nary ,  VJeb.'^ter's 

D:i  clionai'.v   (th:ird  edjtJ.on)  a].l  i.ndicato  that  the  second  and 

t)ilrd  stni'oy  of  Mr-.   IV.'IU'm  )i0use  do  not  fal.l  vrlthin  the  v.'ord 

"E'clf-coritain'jd" .     Kven  aside  from  any  definition  contained 

in  any  dictionary  it  seems  clear  that  it  is  not  so.     A  number 

of  Scottish  cases  have  been  quoted  ir^e  to  the  same  effect 

in  c  1  u  d  i  n  £  The  Trustees  of  the  late  V.'illiam  Cotton^  Appell  ants  , 

Richard  Farmer ,  Surveyor  of  Taxes  (Ed inburp;h)  Respondents,  [1912-13] 

Scottish  Session  Cases  page  1131;  Speevack  and  Robson,  [19^9]  S.L.T. 

notes  of  recent  decisions  on  page  39;  The  Assets  Company,  Limited 
and  Ogilvie,  3^  S.L.R.  195  at  200.     There  is  an  English 
case  v:hich  may  appear  to  be  contrary  to  the  decisions"  contained 
in  the  Scottish  cases,  namely,  Darrall  v.  V?hi taker  and  another,  92 
L.J.K.B.   882  -  but  here  it  was  held  that  the  identity  of  the  v;hole 
house  had  been  altered.     It  seems  clear  that  unless  the 
accommodation  is  self-contained  no  Board  of  Inquiry  has  any 
jurisdiction  to  deal  v/ith  the  matter.     It  is  equally  obvious  that 
before  any  Board  of  Inquiry  had  been  appointed  the  Commission 
had  already  made  up  its  mind.     Had  this  house  been  divided  into 
self-contained  apartments  the  Act  v/ould  apply  and  discrimination 
v/ou]d  be  prohibited.     But  here  the  landlord  has  not  locked  the 
three  doors  leading  into  the  rooirio  he  occupies  for  years  and 
could  neither  protect  the  property,  his  chattels  or  the  person 
of  his  v;ife  from  ill-disposed  tenants.     Nor  could  they  of  course 
lock  up  or  close  off  tlielr  ov/n  premises,  both  stairv;ays  being  open. 

/ 


r 


In  ottiOj.'  \;oj.'(!;;  t}:0  Aci.  was  novor  inLenclod  to  limit  an  arbitrary 
cljf'  i  cr;        i,..';i.'n)  1-.:;   i.tj  :<  mail '     lior.i'o  to  v/i.ioiii  lie  rojitcd  unseparated 
r'.)<>]i\y,,     Ti)0  Coinrair; s  1  cm  ,  liov.'over,  luust  have  defined  "self- 
con  un.inr.d"  unit  in  an  unu.Riial  vjD.y  so  as  to  give  itself 
jurisdiction  or  failed  to  make  any  real  inquiry  as  to  this 
basis  of  jurisdiction.     There  is  no  definition  of  "self- 
contained"  to  be  found  in  the  Code  itself.     Mr.  Cuttell 
then  asked  the  Doar-d  v.'hat  they  meant  by  settlement  and  on 
January  l^lth.  the  Com.mission  told  him  that:~ 

"Typi  cal  terms  of  settlement  vrould  include  a  vjritten 
expression  of  apology  to  the  complainant  fj?om 
Mr.  Bell  as  v.'ell  as  an  offer  of  the  next 
available  accommodation,  and  rem.unerations  to 
the  complainant  for  monies  expended  as  a  result 
of  his  failure  to  obtain  accommodation  at  30 
Indian  Road." 

He  v/as  in  the  same  letter  again  told  that  a  careful  investisation 
had  disclosed  sufficient  evidence  to  justify  the  complaint.  Once 
again  there  v;as  no  indication  given  as  to  the  nature  of  the 
evidence  nor  V'ere  the  grounds  of  pre- judging  Mr.  Bell  as  guilty 
gjven.     Mr.  Cuttell  then  v;rote  to  the  Commission  saying  that 
lie  had  visited  the  promises,  satisfied  himself  that  the  rooms 
refused  to  McKay  were  not  a  self-contained  unit,  refused  to  pay  anythi 
to  prevent  threat  of  pj^osecution  and  in  unmistakable  terms  invited 
tliO  Comnission  to  prosecute  Mr.   Bell  so  that  the  question  of  his 
liabiDlty  could  be  settled  by  a  Court  of  Lav;.     On  February  28th. 
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he  v;<','r-,  ci^f.rn'n  .IrivitcMi  lo  f.u;1.1;.lc  the  iivillcr  and  0!i  i-larchj  3i''^5. 


ho  v/i'oi.o  dJyoct  to  tlio  M:i  n  "..?3to)^  hi;t,  ho'-'ovor,  seiil  a  copy 
to  the  Ontrixvlo  Hiii.iriM  iM  <_',"ntj;  Connii-i. r- si  op  in  v.'hicri  iict  p-iid:- 

"  Section  13  (1)  of  the  Statute  provides 

that  tho  Min:lster'  rnay  appoint-  a  Board  of  Inquiry 
to  i  nvo&t.i  r-o.te  the  inatter.     The  Coniini  ssion  '  s 
pov;ers  ar,  t^et  forth  in  Section  23  of  the  Labour 
Relations  Act,  do  not  give  it  the  ri^.ht  to  do 
anything:  other  than  investigate.     It  seems  to 
me  to  be  a  perversion  of  that  right  to  conduct 
a  further  investigation  v/hcn  sufficient  evidence 
to  justify  the  cornp]aint  is  already  in  hand.  The 
Board  of  Inquiry  has  no  pov/cr  to  conclude  the 
matter,  nor  has  Mr.  Bell  any  opportu.nity  of 
getting  any  final  determination  of  his  ovm 
position  since  there  is  no  charge  upon  v/hich 
he  can  defend  himself,  or  upon  v/hich  either  an 
acquittal  or  conviction  can  be  achieved. 

In  these  circumstances  there  is  an  imminent 
danger  of  failure  of  justice.     The  appointment 
of  a  Board  of  Inquiry,  v;hich  as  above  pointed 
out  is  coirpletely  unnecessai'y  since  a  thorough 
investigation  has  already  been  made,  vd.ll  put  Mr. 
Bell  in  jeopardy  v;ithout  any  recourse  to  a  Court 
for  pi'otection  or  redress.     He  will  be  exposed  to 
loss  of  v.'ages  v;hi]e  attending  such  sessions  as  may 
be  called  at  the  v.'him  of  the  Board,  and  the  expense 
of  retaining  Counsel.     The  Board  of  course,  operates 
on  tax  money  and  is  not  concerned  v;ith  expense  and 
has  all  the  facilities  of  the  public  purse  at  its 
disposal.     In  addition,  Mr.  Bell  may  be  put  to  the 
inconvenience  and  impertinence  of  having  his  home 
invaded  under  the  guise  of  an  investigation  of  the 
complaint  v;hich  has  already  been  thoroughly 
investigated . 

The  Commission  has  indicated,  not  only 
thiat  it  has  evidence  to  support  a  charge  under  Section 


( 


( 


( 


3    of    the    Til.  n  t.u'..' \n)\.    h.'::".    rC'ilO    HO    VlH'    V.V>  tO 

i-\iCj>:<:i-l  it.  .i:.  por; :  1 1- 'i  c  lo    'jult-jc'  the 

iiialt  i'M^  I'V  (-lil-.;lM.i.i i^',  J'roii'  lie.   i^c'i  I       v.-r;!  tt.t'n 
apo.lo';,;/,  an  cio L-ur  rnco  li):'';  t  he  acco):!:i.<:>'.lc.;tion 
v.'.ill  be  niado  availab]  e  in  futvix^e  and  the  paj'nient 
of  i.aone;^' .     I  can  find  ric-t-ivi       in  the  statute  that 
create 3  any  such  liability  vipcn  any  percon  for  the 
breach  of  any  of  its  provisions.     If  evidence  has 
been  obtained  by  the  ConMirjsn  on  indicating  any  breach 
of  this  Statute,  it  is  surely  iiiip roper  to  suggest 
that  the  breach  can  be  cuj-ed  by  the  payment  of 
money  to  any  person,  or  by  the  other  methods 
proposed  as  settleinent. 

Mr.  Bell  is  a  native  born  Canadian  citizen  and 
a  human  being  v;ho  has  rights  and  is  entitled  to 
enforce  them.     I  have  already  invited  the  Commission 
to  prosecute  Mr.  T^ell.     This  is  the  only  manner  in 
v/hich  Mr.  Bell  can  have  the  matter  resolved. 

I  therefore  request  that  you  deny  the  application 
for  appointment  of  a  Board  of  Inquiry  and  that  you 
give  your  consent  forthv.-ith  to  the  prosecution, 
pursuant  to  Section  15  of  the  Statute,  and  to  take 
such  other  steps  as  may  be  necessary  to  bring  the 
matter  before  a  Court  of  Lav/." 


Mr.  Bell  v.'as  notified  on  March  7th.   that  VJaltei'  Tarnopolsky, 
Dean  of  V/indsor  Lav/  School,  had  been  appointed  as  the  Board  of 
Inquiry  and  that  he  had  directed  a  meeting  to  be  held  on  a  date 
named.     Mr.Beli  v/as  also  told  that  he  v/ould  have  to  attend. 
Again    he  v/as  invited  to  settle.     On  March  iStli.   the  Minister 
v/rote  Mr.   Cuttell  refusing  permission  to  prosecute  Mr.  Bell 
and  pointed  out   (as  had  been  done  a  numbei''  of  times  before) 
that  prooecution  proceedings  v/ere  adopted  only  as  "a  final  resort" 
As  v/il]   appear  v.'hen  I  ciTialyze  the  Act  "final   ]'esort"  consists  of 


a  legislative:  bear-trap  from  V7h.i  c)i  no  subject  can  escape,  a 


)  f 


c 


(( 


vv 


-8- 

cli^yr^j  v.';):u-1j  cojMiot  \:c  dcrendcd,  and  a  fine  v/ijicli  coniiot  be 
Ovcapod.     Ill  othcx'  vjordo,  as  vj;U1  ajDocrn'.   tho  char^^e  ultiniatoly 
if;  5!''>t  fci''  d;i.n  or  j  minatj.on  but  for  f;:i.  to  r'bide  by  the 

nis  tei" '  .0  oi'der.     Thij;  rn-.'y  be  \:iiy  Mr.  Cuttc.lJ'c  repeated 
ur(_:iiv:;  of  an  irniaad  i  at e  pi'osecution  i;as  I'ejectod  for  here  there 
v; o \  1 1  d  be  a  c a s e  to  be  in e  t  \i  1 1 Yi  1  i k e  J  i h o o d  o f  V. v  .  B c  1 1 '  s 
success,  that  is  to  say  that  the  co.T'pIaint  liiight  be  disminsed 
both  technically  and  on  the  ricrits.     This  result,  of  course, 
ini!;;;ht  prove  unpalatable  to  a  Comial ssion  v.'hich  has 
already  virtually  found  him  guilty.     Mr.  Cuttell  replied 
on  March  l^lth.  saying  that  Mr.  Bell  v/ould  a.ttend,  as  required 
by  tlie  Code,  and  said:- 

"        In  any  event,  it  is  perfectly  apparent 
that  if  the  Commission  has  made  a  thorough 
investigation  and  has  'found  sufficient 
evidence  supporting  Mr.  McKay's  allegation 
.    .    . '  that  obviously  is  an  end  of  the 
matter.     As  I  have  pointed  out,  this  remedy 
is  under  Sections  1^1,  15  and  l6  of  the 
Statute  and  any  further  investigation  of 
the  m.atter  is  nothing  more  nor  less  than 
persecu.tion  directed  to  achieving  a 
settletiient  at  the  expense  of  m.y  client, 
or  persecution  v/hich  violates  f uiidam.ental 
princii.iles  of  justice.     In  either  event  th.e 
Board  has  forfeited  any  purported  jui'isdictioia . " 

The  hearing  v;as  coir:m.:-nced ,  Mr,  Cuttell  took 
his  objectjons,  the  matter  v;as  adjourned  so  that  an  application 
of  prohibition  might  be  made.       At  the  hear-ing  of  sucli  application 


I  asserted  tliat,  as  of  right,  a  man,   (not,  of  course,  dealing 


( 

c 


I 


v.'itb.  L- o  1  f-co.italned  units)  could  cxei-cise  an  unli-aivmieled  and 

b  i  nf.c  :  c'.ht.vi  ce  of  those  v.-'no  dined  tit  his  teb'}o,   or  y.lei-'t  undor 

his  r'oof.     This  once  more  1  ast.ert.     As  v.'ill  appear  later, 

the  discrini:ln:'.tion  referred  to  in  this  Act  is  niade  an  offence, 

punishable  by  a  fine,  and  to  be  tried  by  a  Provincial  Judge 

under  the  provisions  of  The  Summary  Convictions  Act.  from 

this  Judge' there  is  an  appeal,  and,  to  determine  a  point  (e.g.  are 

these  roojMs  a  self-contained  unit)  a  stated  case  rnay  be 

sent  to  the  Supreme  Court  of  Ontario.     The  Commission  and  ■ 

.the  Minister  have  alv/ays  refused  Mr. Bell  access  to  any 

Court  and,  in  spite  of  invitations  to  prosecute,  refuse  to  allovr 

a  trial  on  the  merits.     The  Minister's  povrers  are  so  great, 

as  v;ill  appear,  and  the  Act  generally  so  contrary  to  the 

principles  set  forth  by  the  Honourable  J.C.  McRuer's  advice 

in  his  learned  and  practical  report  concerning  Civil  Rights 

that  the  policy  of  not  granting  access  to  the  Court  is 

unders  tandable . 

The  application  for  proliibition  came  on  before 
.me  and  Mr.  Pollock,  a  barrister  employed  by  the  Attorney 
General  for  Ontario,  appeared  for  the  Commission.     The  version 
of  the  events  given  by  Mr.   Bell  was  not  contradicted,  no  cross- 
examination  upon  his  affidavit  made  or  sought,  and  no  material 
(except  a  memoranda  of  lav;)  v/as  filed.     Mr.  Pollock's  sole 


cirguTfr.vnt  v;a;;.  t  licj't'  \-;v.s  rio  pov'ei-  in  the  Supremo  Coui-t  of 

O;;tario  to  reviov;  the?  mat- tor  or  tljat  if  the?-^o  v.'as  it  v/ar. 
pre-iic:  tuvo  and  tliat  the  sunorvi  rory  i^ovmvs  oV  lov;oj'  tx-i]>unc)  3 
inhoi'ont  in  the  superior'  court  did  not  exist  j.n  relation 
to  the  Co'ciais r ion  as  it  had  been,  as  ho  put  it,  "insulat-ed" 
from  su.cti  un'--elcoia-^  .intru.-.ion  by  skiiful  drau.[:;!itsnianship . 
He  said  in  effect  that  there  was  nothin^^  that  anyone  could 
do  about  anything  relatDng  to  the  Act  except,   I  suppose, 
to  do  tlie  Minister's  bidding.     The  Code  provides  that  the 
Board  of  Inquiry  appointed  by  the  Minister  shall  hear  evidence 
and  report  to  the  Minister,  through  the  Commission,  its  findings 
of  fact  and  recommendations  for  actj.on.     Mr.  Pollock 
says  that  prohibition  cannot  lie  if  the  process  is  advisory 
only,  i.e.  administrative,  the  supervisory  pov/er  of  the 
Supreme  Court  of  Ontario  is  only  over  a  judicial  process. 
To  determine  v/hether  or  not  the  process  is  judicial  it  is 
necessary  to  look  at  the  Act. 

The  first  step  seems  to  be  that  the  Lieutenant 
Governor  in  Council  ''assigns  the  Act"  to  a  member  of  the  Executive 
Council,  in  this  case  the  Minister  of  Labour,   (Section  l8  [e]). 


The  IV' r.!u1.e!i;'i Clox-'-'^DK.^r  ;i  n  Counc:i..l  r-npo  ni r.iich  inoini.iers  (Soctiion 
(-:  {'-)).     Thr^:-.'^  by  !-ec.t;iC)n  7,  ai'e  r'er.})On.s:i  h3  o  to  i-he     :i  n  is  t  o  v  for 
trie  cid;;: '.ni s Iro t  i  on  of  t)i;i Act.     section  1?   (1)  say.s:- 


'1^.    (.1).     The  Coiriiri:U^ f-i  on  it^-e]. f  or  thi'oviffji  any 
P''^rson  clocnfrncitod  .so  to  no  may  inquire  into  the 
co?nplaint  of  a)iy  per-ffon  that  he  has  been 
discriminated  against  contrary  to  this  Act 
and  it  shall  endeavour  to  effect  a  settlement 
of  the  matter  complained  of"." 


As  the  CoiTi-nission  has  said  the  settlement  usually  consists  of 
an  apolo£^y,  a  promise  of  future  accommodation^  and  compensation 
to  the  complainant  in  money. 


Section  13  (1)  says:- 

"13.   (1).     If  the  Commission  is  unable  to  effect  a 
settlem.ent  of  the  matter  complained  of,  the 
Minister  may  on  the  recommendation  of  the 
Commission  appoint  a  board  of  inquiry  composed 
of  one  or  more  persons  to  investigate  the  matter 
and  shall  forthv;ith  comm.unicate  the  names  of  the 
members  of  the  board  to  the  parties  to  the 
complaint;,  and  thereupon  it  shall  be  presumed 
conclusively  that  the  board  v;as  appointed  in 
accordance  v/ith  this  Act. 

(2).  1'he  board  has  all  the  pov:ers  of  a 
conciliation  board  under  section  28  of  the  Labour 
Relations  Act . " 


i. 


{ 


'r/i'i;-.  Ill' i  i: .  I.li.ii.  ll'i'  I'ai,-!!',!  C'ti  ri.-Vf'f  .'1  pDTC'l)  ?;.C'.  Cl':"t'd  oV 
o/'j'oni.;"  iiM(f''i'  {■]]v  (''(<(,]('   l<)  ['•.Iv'^  '-v  j  I'l  •i)C'.o  mv.  1.  hiin.".  d.f 

(  s  f I  ]  o  M  2o  [a.])  v:  i.  t'!f^u  1.  :ny  rc^il  prol..<^cl..i  f>n  f'i'(nv  aiiy 
Kvidonco  Act  and  tliat  I'lo  Board  can  laake  a  fiiidint;^;  based  on 
"evidence,  Oi'a.l   cr-  v^pj.tlenj    ...  as  in  its  disci'Gtj.on  it 
driemr:.  prope).',  v/hethcr  ad/v.issible  in  a  Court  of  Lav;  or  nor." 
(Section  28  (c))  and  to  enter  hoiujet;  and  interrogate  people 
outr-ide  of  any  formal  hearj.ng.     I  do  not  think  any  comment 
is  nece:iS£ii'y  on  the  danger  inherent  in  such  pov/ers  and  that 
the  finding  of  this  Board  can  be  the  basis  of  actions 
•deDeterious  to  the  person  and  p3''operty  of  the  subject. 

Section  13  (3)  provides:- 

"13 •   (3).     The  board  shall  give  the  parties 
full  opportunity  to  present  evidence  and  to 
make  submissions  and,  if  it  finds  that  the 
complaint  is  supported  by  the  evidence,  it 
shall  recommend  to  the  Coiranission  the  course 
that  ought  to  be  taken  v/lth  respect  to  the 
complaint . " 

The  phrase  "the  course  that  ought' to  be  taken"  is  either  that 
no  fu.ture  action  be  taken  or  a  statement  of  v:hat  punishment 
should  be  inflicted  and  v;hat  compensation  paid  the  complainant. 
This  recommendation  must  contain  findings  of  fact  v.'hich  the  Board 
makes  supporting  v/hat  is  tantamount  to  a  judgment  but  there  is 
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no  npprvJ.  oitluT        to  lav;  or  ar.  t.o  f'act  i'row  any  v,\ic.Y\  f.lndj.rif^. 
Un]':;;;r.  t;)'.-  evidence  is  or?,!   the  t-ruth  of  tlie  cvicloncc  cannot  be 
t^' r.t'.'fl  tiy  (^j'C  :;:-.- e7.;'.';:i  nat.i  on  .     3  1'  .1  ti  th:i.s  ]>articM)l  a  r-  case  the 
Board  v;ere  to  find  t.hat  chic  is  a  self -contaj.ncd  unit,  which 
1  do  not  think  jt  is,  there  v;ould  be  no  possible  appeal  from 
such  fin  din;?,. 

The  Commission  then  receives  tlie  recomniendation 
fro!!"!  the  P'oard  and  £^ets  v/}ia.teve]^  cimplif ication  or  clarification 
it  requires   (section  13  [5]),  and  then  makes  a  recommendation  to 
the  Minister  v/ho  "on  the  recommendation  of  the  Commission  may 
issue  v/hatever  order  he  deems  necessary  to  carry  the  recommendations 
of  the  Board  into  effect  and  such  order  is  final  and  shall  be 
complied  vrith  in  accordance  v/ith  its  terms".   (Section  13  [6]), 
Surely  it  is  quite  clear  that  the  Board  is  actually  exercising 
judicial  powers  vjhich  only  require  the  seal  of  approval  of 
the  Minister  before  they  becom.e  an  inescapable  and  unappealable 
judgment.     I  repeat  the  v;ords  "and  such  order  is  final  and 
shaljL_  b_e  complied  v/ith  in  accordance  v/ith  its  terms".     If  ever 
there  has  been  absolute  pov;er  given  to  one  man  it  is  here, 
and  Lord  "Acton  has  made  further  comment  by  me  unnecessary. 
There  is  no  limitation  in  the  natui'e  or  scooe  of  the  order, 
the  amount  to  be  made  payable, the  extent  of  the  incursion  into 
the  real  p2'oi;erty  rights  of  the  citi'/.en,  or  otherv:ise  hov.'soever. 


r 


( 


Soctlo!)  ].'!   (1)  prov.iciC'j; : -• 

".1^1.    (.1).     I'Aery  pevr.on  viho  cor\\yr::venr^h  I'.ny 
provjfii on  of  tiiis  .Act;  Oi""  njiy  order-  i:\?.C':-:  under 
thi'..  A c t-  :i  5;-  <;;:iii]i;y  of  an  oficnce  and  on  i>vui:u-ix-y 
convict j.on  .1  s  liable, 

(a)     .if  cin  innividiialj  to  a  fine  of 
not  more  th <rn  $100;    .    .  ." 

All  the  Coinini r,.sion  has  to  do  is  I'oy  a  ciiarge  that  tlie  accused 

faj led  to  obey  the  Minister's  order,   file  the  consent  of  the 

Minister  to  prosecute   (for  section  15  provides  "llo  prosecution 

for  an  offence  under  tlrls  Act  sliall  be  instituted  except  v/ith 

the  consent  in  writing  of  the  Minister.")  and  establish  the 

admitted  failure  to  comply  v/ith  such  order.     The  accused  then 

is  automatically  guilty,  no  inequi.ty  in  the  order  can  be  raised, 

the  falsity  of  the  findings  of  facC  cannot  be  challenged  and  no 

Magistrate  has  any  povjer  to  go  behind  the  order  and  deal  vjith 

the  matter  on  the  merits.     This  has  been  held  (on  April  29th. 

of  this  year)  in  the  unreported  decision  of  Provincial  Judge 

Stev/art  against  Louis  Lougheed.     It  also  should  be  recognized 

that  failure  to  comply  v;ith  such  an  order  is  a  continuing  offence 

and  charge  after  charge  could  be  brought  against  the  sam.e  man 

until   the  Minister's  Order  v/as  complied  v;ith.     It  novr  should 

be  obvious  that  the  reason  for  using  a  prosecution  "as  a  last 

resort"  is  not  quite  as  benign  as  might  appear, ^or  the  policy 

quite  as  palatable.     As  I  have  said  before  the  "last  resort" 
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\i'n(i\f  1 1 1'f .  r:(-i  1 1 ;  1 1  f  .;  i;,  iio  v.-::,y  :  \.  .'uiy  •'■■t.-'ir.'  li'i.v--''  a 

rf.'CO';:')  i  (^.m'.'.h..  nj-'Tirj.^i  over  by  .'i  I'.t-ov.i ; I  .lu(.:f;o  in':l'c  n 
finciiiif,  on  the  lav;  jmci  the  riei'lts  unl.oss  the  Minister  drives 

In  Bp;U-e  of  the  fact  that  Mr.   Pollock,  on 
behalf  of  the  Coi'iinission ,  says  t)iat  it  is  a"'::^-..v;T.--.±-n/!:  Iviv;,  that 
access  to  tlio  Com'ts  can  be  suoces:' fully  denieci  to  the  subject, 
the  Min:!  y ter J  hov:ever,  can  require  the  very  Court,  access  to 
which  is  sou{2;ht  to  be  denied  the  subject,  to  enforce  his  order. 
Section  1?  (1)  says:- 

"17.    (1).     VJhere  a  person  has  been  convicted  of 

a  contravention  of  this  Act,   the  Minister  may 
apply  by  v;ay  of  originating  notice  to  a  judge 
of  the  Supreme  Court  for  an  order  enjoining 
such  person  from  continuing  such  contravention. 

(2).     The  judge  in  his  discretion  may  make 
such  order  and  the  order  may  be  entered  and 
enforced  in  thie  same  manner  as  any  other  order 
or  judgtaent  of  the  Suprenie  Court." 

I  have  traced  the  steps  v,'>iich  are  taken  follovn.ng  upon  a 
complaint  in  order  to  attempt  to  siiov;  that  the  process  is  a 
judicial  one  an.d  that  the  appointiiient  of  the  Roard  is  the 
first  step  in  this  process  v/hich  luay  be  summari?:ed  as 
follov:s:   a  con:plaant,  that  is  to  soy  a  charge,   is  laid,  a 


\!h^(•:!,  ])c\:.jy(-  r^  becoir.-;?^       ..'i       n:';  r.iio  i'j.u :■  J.  ^  v/hef:i  r-at.;!  f  :i  c.  d  by 
t]')C  ]■' in s  {:■':■  r  ^   l.i;'-*  ternr-;  cif  ■■..'•■j.i  cOj  iii^y  bo  ci.'f'orced  i;-?foj.'e  a 
I'l'ov  j  ncla]   Jud;  .:.-  and  tJiyou^^h  tho  povrery  of  tlie  Suurcjiie  Court 
of  Ontario. 


I  ctin  therefore  of  the  opinion  that  this  process 
i'j  cle^arly  judicial  and  therefo.i'e  subject  to  the  traditional 
supervision  of  the  Supreme  Court  of  Ontario  and  I  find  it 
difficu.lt  to  believe  that  the  Legislature,  having  established 
such  procedure,  wishes  to  eliminate  such  supervisory  pov:crs 
and^if  1  am  I'ight^then  prohibition  lies.     C.E.D.    (2d)  Vol. 
17  P^igc  323  says:- 


NATUR}-_AND  SCOP_E  OF  J^.E_M5DY^ 

of  prohibition  has  been 
described  as  a  judicial  vrrit  jssuing  out 
of  a  couT.'t  of  superior  jurisdiction  and 
directed  to  an  inferior  court,  that  is, 
a  court  of  limited  jurisdiction,   for  the 
purpose  of  preventing  the  inferior  court 
from  usu.i'ping  a  jurisdiction  v;ith  vrhich 
it  is  not  legally  vested,  or,  in  other 
v/ords,   to  compel  courts  entrusted  v;ith 
judicial   duties  to  keep  v;ithin  the 
limits  of  their  jurisdiction.  Prohibition 
is  the  irieans  v;hereby  the  superior  court 
prevents  inferior  courts  from  exercising, 
or  attonpt,ing  to  assort,   a  jurisdiction  v;hich 
they  do  not  possess,  or  from  prc-ceeding  i.ii  a 
liiatHier  conti^ar^y  to  t>;e  law  of  the  land,  or  in 

a  nariTior  so  viciou.s  as  to  violate  some 
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pi:'''-:";  ( r.]l(:0    1.^-1   no    \,)y    I'll-,    ''(vl.  I  f,,-;-     In    ^Ul :  ■Ji^'':'-' L.    of   ]p  s 

[U'fiU]  2  O.t-'. .  pa<;';e  5-13  3  v;filch  V;c'.r.  a  Cr.se  .in  v.'hich  ccrrtiorr.ri 
v;cs  re  f  by  tlic  Co\ii'{.  of  Appeal  of  Ontario,   the  judgment 

of  ti-jc  Court  b^inj;',  eel  j  v-M'C-d  by  La:;kin,  J,  A.     As  1  undcrtjtand 
thir.  decision  it  is  not  app].icab].e  to  this  case  vjhich  falls 
v/itliln  tljG  tv:o  exceptions  referred  to  by  him.     The  phraseology 
of  an  Act  cannot  affect  its  substance  and  I  hold  that  the 
appointment  of  the  Board  v/as  the  first  step  in  a  quasi- 
judicial  procedure  leadinfc  to  an  order  probably  affecting 
the  property  or  person  of  another.     In  The  ?>inp;  v.  Electricity 
Commissioners ,   [192^1]  1  K.B.   at  171,  a  v/rit  of  prohibition 
v;as  souf.ht  on  behalf  of  certain  companies  v/ho  v.'ere  affected  by 
a  scheme  propounded  by  the  Electricity  Commissioners  on  an 
arf.ument  si.milar  to  this  and  Mr.   Pollock's  argument  v;as  ur^\cd 
upon  thie  Cour't  of  Appeal  but  rejected.     It  v;as  lield  that, 
pi'ohibi  I'.ion  should  issi'.c  p.rohibi  ti  nf-"  the  Comm.issi  onei'S  from 
proceeding  v;ith  further  considei'a tion  of  the  scheme  notv/ J  l.hstanding 
that  an  order  emibody i  rif;;  the  scheme  could  not  cone  into  operation 
until   confi)';"i.^d  by  tiie  Minister  of  Transjiort  and  approved  by 
resolutions  of  the  i-ouses  of  Parliam.ent.     If  the  matter  ^;ero  heard 
by  a  Provincial  Judr.o  it  is  obv.!Ous  thyt  the  accused  v;ould  be 
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th;-'-i  nv.)..;.--.-.-.  v; }•)(:•: re  the  }'p1o  ui:'  t  d  I; r; c r. '. ir.  t. Von  it;  obr-cu-vc'd 
v,'!i''.'f'    th'    ]  r-  r,\r         ill)  jor- ■  ;>i  c(;  u/ii'il  |>i'ovi'-n  [;iri,  l.ly  :i 

rec^cM'iil/.crd;  ^lir.l  v;;io;.'C'  Tiroof  i.jC-vo.'id  reaoon:;!.)  ic;  dr^ubt  is  required 


The  Act  ;i  .s  v,'e]  'l   inten tioned  and  the  principles 
Gct  foi'tii  in  j  t.s  preai-iule  not  open,  to  doubt.     The  doc].aration 
of  the  United  J;atjons  and  the  Ca.nadian  Ri31  of  Rig/its  are 
echoed.     An  the  Honcjui-al->'l  e  the  Attorney  General  for  Canada 
hac  said   (the  Canadian  }^ar  Journal,  voluine  12,  No.   1,  page  7): 


"Accordingly,  just  as  the  shaping  of  all 
deiiioci'atic  values  in  the  Just  Society  must 
not  be  the  exclusive  privilege  of  the  fcv;, 
hut  the  j.ndusive  right  of  all,   so  the 
lav/  must  not  be  the  exclusive  prerogative 
of  the  pi'ivileged,  but  the  privileged 
right  of  al] .     All  must  have  equal  access 
to  the  lavj.     If  vie  are  to  speak  of 
equality  before  the  lav;,   the  law  must 
protect  all  equally."- 


The  obvious  dangers  of  i^.a.l -administration  could  readily  be 
ellmrinated  by  assuj-ing  every  one  access  to  the  Courts  — 
genf;ral].y  accepted  as  a  right  —  ei ther  ■  initially  for  a  tria], 
on  the  merits,  as  Mr.   I'.ell  v/ants ,  or  by  means  of  a  judiciaJ. 
revilevj  arid  I  thinlr.  that  the  remedy  sought  should,  in  tliis 


Xt  :1  P  e(jll^.■l.ly  as  j  iiiV.>oru"iiil  LhaL  the  ri/vjiiy 
of  a  i!i  i  d(3 l.c;--a  r-O'O  v;')ii;e  Canadiai'i  liOi,is>;  ovjiiei-  be  protected  as 
thf);;;?  c-T  a.  yciUMj;,  Mack,  .Tainaicaii  toi^int.     No:!  thci' '  inoro 
ir.po}''uapl  o]'  l-ass  :1  i!;po)-t  anL  .   Kqunl.ly.     And  pei"ha]:)G  it  is  tiiae 
1 1 1  a,  t.   t  h  1  s  V,'  .a i ria  cl  c.   c  1  o  a  i' . 

Order  to  f,o  as  aL'l'ed.     Costs  againiit  the 

Cornriii  r.;r> ion , 


(or)  ^  • 
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I  ■  ■ 

This  ai)peal  concerns  tlio  status  <uid  jurisdiction 
of  a  board  of  inquiry  appointed  by  tl\e  Minister  of 
Labour  of  Ontcirio  under  section  I'S  of  the  Ontario 
fhiiiian  Ri^iJits  Cocic,  3  961-6?.,  c.   93,  as  aiiicnded.  Althoufji 
tlie  focus  of  concern  is  an  order  of  prolijbition  to 
the  board,  made  by  Stewart  J.   on  Ihty  9,  3  969,  issues 
rel<ited  to  tlie  administration  of  the  Code  arc  ncccssariJy 
■'involved  in  resolvino  the  question  v/lietlier,  in  the 
circumstances  of  this  case,  proln'bltion  should  have 
gone  to  the  board. 

The  circumstances  are  (is  follov.s.     On  Deceiiibcr 
12,  1968,  Carl  McKay  lodp.ed  a  v.'ritte]i  complaint  v;j  tli 
the  Ontario  Human  Rights  Coraiidssion  alleging  that 
K.  S.  Bell  of  30  Indian  Road,  Toronto,  denied  him 
housing  accommodation,  v/liich  vas  availcible  in  those 
premises,  by  reason  of  race,  colour  and  place  of 
origin.    McKay  is  a  black  Jamaican.     Bell  is  a  v.'hite 
Canadian,  ov.Tier  of  a  three -storey  house,  of  which 
the  ground  floor  is  occupied  by  him  and  his  family. 
The  second  and  the  third  floors  had  in  tlie  past  been 
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rented  as  a  composite  housing  unit,  ftnd  were  vacant 
v;hen  McKay  and  another  ansv/cred  a  "for  rent" 
advertisement  of  tliJs  accoiniiiodat ion .     They  were 
falsely  told  that  the  flat  (as  ]')ell  called  it  in  an 
affidavit)  had  been.takeii.     Bell  sv;ore  in  the 
affidavit  tliat  he  judged  McKay  end  h:i  s  companion 
to  be  yoimg  students  and  he  v;as  unwilling  to  have 
students  as  tenants,  preferring  married  couples 
o  r  111  at  u  r  e  persons. 

Theie  is  a  coinmon  entrance  to  the  lov;er 
and  upper  floors  of  Bell's  house.     Tlie  upper  floors 
are  reached  from  a  htillway  and  a  stairv/ay,  and  they 
consist  of  a  kitclien,  a  bathroom,  a  sitting  room 
and  bedroom  on  the  second  floor,  and  a  bedroom 
on  the  third  floor.     One  of  the  issues  raised  by 
McKay's  complaint  and  calling  for  determination  was 
whetlier  the  flat  was  a  "self-contained  dwelling  unit"; 
Stewart  J.  determined  that  it  was  not,  and  it  followed 
that  tiie  Code  did  not  apply  to  j>ell  in  respect  of  the 
flat,  regardless  of  other  considerations.  V/hether 
Stev;art  J.   should  have  made  a  determination  on  that 
issue  on  the  motion  for  prohibition  brought  before 
him  is  one  of  the  questions  to  be  ans;/ered  in  this 
appeal. 


-  4  - 

I  Tlic  Ontario  1Iu)ii;:jj  Ri^'.lits  Code  is  a  bloul 

of  three  separate  pieces  of  provincial  ].c<;i  si  a  t i  on 
whicli,  in  its  present  form  and  stating  its  effect 
broadly,  forbids  denial  of  or  discrimination  in 
employment,  access  to  public  places  and  services,  and 
housing  v.'here  the  denial  or  discrimination  is  because 
of  tlie  race,  creed,  colour,  nationality,  ancestry 
or  place  of  origin  of  the  victim  of  the  denial  or 
discrimination.     The  first  jneco  of  lep.isDation 
expressing  such  a  policy  v/iis  tlie  ]'r:c.ial  Discrimination 
Act,  1944  (Ont.)>        ^'^ '>  then  came  tlie  Fair 
Employment  Practices  Act,  1951  (Ont.)>  c.  24,  and 
a  few  years  later  the  Fair  Accommodation  Practices 
Act,  1954   (Ont.)>  c.  28,     It  is  unnecessary  to  detail 
amendments  made  prior  to  or  after  the  enactment  of 
the  Code.     The  substantive  provision  on  which 
McKay's  complaint  is  based  is  section  3  of  the  Code 
which,  as  last  amended  in  196  7,  reads  as  follows: 

"3.        No  person,  directly  or  indirectly,  alone 
or  v;ith  another,  by  himself  or  by  the  interposition 
of  another,  shall, 

(a)     deny  to  any  person  or  class  of  persons 
occupancy  of  any  commercial  unit  or  any 
self-contained  d'.relling  unit;  or 
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(b)     di scrimiiK! tc  figainst  any  person  or  class 
of  persons  v/itli  respect  to  any  tcria  or 
condition  of  occu]K:ncy  of  any  comuie rcial 
unit  or  any  sel  f -cojitained  dwelling  unit, 

because  of  tlie  race,  creed,  colour,  nationality, 
ancestry  or  place  of  origin  of  such  person 
or  class  of  persons*  " 

Administration  of  tiie  Code  is  confided  to  tlie 
Ojitario  Hiniian  Rig/its  Coniiaiss i  oji ,  a  body  responsible 
to  t)ie  Minister  of  Lfibour  and  V;]u)?e  raciibeis  are 
appointed  by  the  Lieutenant- Gove ijior  in  Council.  P.otli 
tlie  Commission  aiid  tlic  Minister  arc  given  roles  by  the 
Code  in  the  eii f orceLien t  of  its  substjintive  provisions. 
It  is  by  their  action  that  a  board  of  inquiry  comes 
into  being  in  particular  cases.     A  ro3e  is  also  given 
to  the  summary  conviction  courts  and  to  Judges  of 
the  Supreme  Court  of  Ontario.     So  large  a  part  of  the 
arguments  of  counsel  on  this  appeal  touched  upon  the 
provisions  of  the  Code  respecting  its  administration 
and  enforcei.ient  that  it  is  best  to  set  them  out 
verbatim  before  turning  to  such  facts  as  are  knov.Ti 
and  to  the  various  submissions  made  to  this  Court. 

The  relevant  sections  are  these: 


c 
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"12,-     (1)     Tlio  Co)iimi53sion  itself  or  tlirougli  any 
person  designated  so  to  do  may  inquire 
into  the  co]'i])Iaint  of  any  person  tliat  he 
has  been  di scriiaincttcd  against  contrary 
to  tliis  Act  and  it  sliall  endeavour  to 
effect  a  settlement  of  tlie  Jiiatter  complained 
of. 

(2)     Kvery  such  complrint  shall  be  in  v/riting 
on  the  forjn  prescribed  by  tlie  Coiiimissio]!  and 
shall  be  mailed  or  delivered  to  the  Commissioii 
at  its  office. 

13.-     (1)     If  the  Commission  is  unable  to  effect  a 
settlement  of  the  matter  co;  ti^lained  of,  the 
Minister  inciy  on  the  recoiiin oiidat ion  of  the 
Coinmission  a])poiirl  a  boai'd  of  inquiry  composed 
of  one  or  more  persons  to  investigate  tlie 
matter  and  shall  forthv/itli  coiaiaunicatc  the 
naraes  of  the  members  of  the  bo?rd  to  the 
parties  to  t]ie  complaint,  and  tliereupon  it 
sliall  be  presumed  conclusively  that  the  board 
was  appointed  in  accordance  with  this  Act. 

(2)  The  board  has  all  tlic  po\;ers  of  a 
conciliation  board  under  section  2  8  of  The 
Labour  Re "i-^ti o ns  Act . 

(3)  The  board  sliall  give  the  parties  full 
opportunity  to  present  evidence  and  to  m.ake 
submissions  and,  if  it  finds  that  tlie 
complaint  is  supported  by  the  evidence, 

it  sliall  recommend  to  the  Commission  tiie 
course  that  ought  to  be  taken  with  respect 
to  the  complaint. 

(4)  If  the  board  is  composed  of  more  than 
one  person,   the  recommendations  of  the 
majority  are  the  recommendations  of  the 
board. 


( 
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(5)  After  tlic  board  hiis  made  its 
rocoinmeiidatioDS  ,  tlie  Coiiuri  ss5 on  may  direct 
it  to  clarify  or  amplDiy  any  of  them, 

and  tliey  shall  be  deemed  not  to  liave 
been  received  by  tlie  Coiir:.;.i  ssion  until 
they  liave  been  so  clarified  or  amplified. 

(6)  The  Minister,  on  the  recommendation 
of  the  Com.missio]! ,  may  issue  v;hatever 
order  he  deems  necessary  to  carry  the 
rocoiamendat ions  of  the  board  into  effect, 
and  such  order  is  final  and  shall  be 
complied  with  in  accordance  i/itli  its 
terms . 


14.-     (1)     Every  person  wlio  cOii travenes  any 

provision  of  tliis  Act  or  any  order  made 
under  this  Act  is  gu.ilty  of  an  offence 
and  on  summary  conviction  is  liable, 

(a)     if  an  individual,  to  a  fine  of  not 
more  than  $10  0;  or 


(b)     if  a  corporation,  trade  union, 
employers'  organization  or 
employment  agency,  to  a  fine 
of  not  more  than  $500. 


15.  No  prosecution  for  an  offence  under  this 

Act  sliall  be  instituted  except  v/ith  the  consent 
in  writing  of  the  Minister. 


17.-     (1)     Where  a  person  lias  been  convicted  of  a 
contravention  of  this  Act,  the  Minister  may 
apply  by  way  of  originating  notice  to  a  judge 
of  the  Supreme  Court  for  an  order  enjoining 
such  person  from  continuing  such  contravention. 

(2)     Tlie  judge  in  his  discretion  may  make  sucii 
order  and  the  order  may  be  entered  and  enforced 
in  the  same  manner  as  any  other  order  or  judgment 
of  the  Supreme  Court.  " 


< 


( 


I  Upoji  rccf  i  V  ill  f',  Mi:Ktiy's  c(»iii)il  ,i  i  n  1. ,   liio  OuV^irio 

Ihimon  Ri^lits  Coiiimj  ^^.sio^  coiuUici.t  d  ;in  invcs ti*in tion  ,  and 
tliis  invest if;at 3 on   (to  quote  from  a  letter  of  January 
2  ,  1969  v.'ritten  to  Bell  by  an  officer  of  the  CoiiUiii  ss  i  on) 
turned  up  "sufficient  evidence  r-upporting  Mr.  McKay's 
allegation  of  discrimination  to  v/arrant  further 
involvement  of  the  Coiaiiiii  ss ion  in  tliis  matter Tlic 
letter  to  Bell  opened  v/ith  the  words  "further  to  our 
meeting  of  December  13,  196S"  and  concluded  v/ith  a 
suggestion  for  a  meeting  to  discuss  "jiossible  term?; 
of  settlement  and  conciliation,"    ]^cll  took  tiiis 
letter  to  a  solicitor  wlio  replied  on  his  behalf, 
indicating  his   (the  solicitor's)  v/illingness  to  meet 
but  asking  for  prior  enlargement  on  tlie  meaning  of 
"terms  of  settlement  and  conciliation,"    The  solicitor 
coupled  this  request  v/ith  a  denial  of  any  liability 
on  Bell's  part.     In  an  answer  to  the  solicitor,  dated 
January  14,  1969,  the  Coiaiiiiss ion  officer  stated  that 
an  investigation  had  produced  sufficient  evidence  to 
justify  McKay's  complaint  and  tliat  the  Commission's 
routine  was  to  seek  an  amicable  resolution  of  all 
coiaplaints,  with  more  formal  steps  being  a  last  resort. 
Ho  invited  the  solicitor  and  Bell  to  meet  with  him 
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"to  discuss  t]).c  kind  of  assirrauccs  t]'at  tlic  Coi:iiiiission 
would  ask  to  resolve  such  matters";  aiid  lie  added: 
"Typical  terjns  of  settlement  v/ould  include  a  written 
expression  of  apolofiy  to  tlic  complainant  from  Mr. 
Bell  as  well  as  an  offer  of  t])e  next  available 
accommodation,   and  remuneration  to  tlie  complainant 
for  monies  cxpejidod  as  a  result  of  his  failure  to 
obtain  accor.iiriodcition  at  j>0  Indian  Road." 

V/hen  about  a  montli  passed  v/ithout  word 
from  Boll's  solicitor,  the  assistant  director  of 
the  Comiaission  v/iotc  on  Februc'ii  y  \7.  ^   19u9,  again 
inviting  discussion  but  stating  that  failing  a 
satisfactory  response  by  Fcbru.ary  21  ,  1969  the 
case  v.'ould  be  submitted  to  the  Coininissioj\  at  its 
next  regular  meeting  on  I'cbruary  24,  1969  .  Under 
date  of  Februc^ry  21  ,  1969  ,  the  solicitor  v</rote  that 
he  had  attended  at  Bell's  premises  and  had  discussed 
the  complaint,   and  had  theii  advised  Bell  that  he 
v/as  under  no  liability.     The  solicitor  v.'cnt  on  to 
review  the  two  letters  of  January  2  and  January  14 
from  the  Commission  officer,  and  concluded  tliat 
since  sufficient  evidence  liad  bceii  found  to  support 
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tlic  I  co)iii)loi)it  tlic  Coinmissioi)  sliould  i)rococd  to  prosecute 

Bol]   if  it  wished  to  carry  the  matter  furtlicr.  By 

letter  dcited  February  28,  1969  P<ell  was  informed 

tliat  tlic  Coriiai s s ion  liad  uec;ided  to  seek  tlie  appointment 

cf  a  hoard  of  inquiry;  hov.'over,  since  it  attempted 

to  resolve  every  case  by  ccnici]  i  cit  ion ,   it  invited 

a  me e tint',  if  Bell  v.-jshed  to  reviev;  tlie  ])ossibi]ity 

of  resolving  the  iiatter.     A  copy  of  tliis  letter  v/as 

sent  to  Bell's  solicitor,  witli  a  covering;  note  that 

tlie  Cor.iriiission  Jiad  decided  to  have  a  public  hearing 

on  tlie  coiiiplaint. 

The  solicitor  rc])lied  under  date  of  March 
3,  1969,  saying  he  saw  no  useful  purpose  in  a  board 
of  inquiry  or  in  a  public  hearing;   rather  a  prosecution 
should  be  launclied,  and  he  had  \/ritten  to  tlic  Minister 
of  Laboui-  to  refuse  the  appointjucnt  of  a  board  of 
inquiry  and,  instead,  to  consent  to  a  prosecution  of 
Bell.     The  Minister  proceeded  to  ap])oint  Dean  V/alter 
Tarnopolsky,  Faculty  of  Law,  University  of  V'iadsor, 
as  a  board  of  inquiry.     The  solicitor  v/as  so  advised 
and  given  notice  of  the  time  and  place  of  the  hearing. 
Moreover,  the  Minister  wrote  to  tlie  solicitor,  saying 
that  t'ae  Code  was  not  puniti  vely-or  iented  but  was 
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\)'dsicplly  cducatiojial  Dnd  conciliatory,  v/itli  prosccul. ioji 
fis  a  last  resort;  the  board  chairjaan  frequently  acted 

fi  super-conciliator  to  attempt  to  resolve  the 
complaint  to  tlie  satisfaction  of  both  parties  if 
possible;  and  if  tlie  solicitor  was  achnnant  about 
proseciition,  he  could  make  tlie  request  to  the  board 
of  inquiry. 

The  correspondence  coP-Scqucnt.  upon  McKay's 
complnii-'.t  and  relating  to  tlu^  eventual  es tabl i  s]u,iont 
of  a  board  of  inquiry  has  hoen  set  out  at'  length 
because  a  good  deal  of  the  argument,  es])ecially 
that  of  couiisel  for  Bell,  was  mounted  on  it.     However , 
it  is  only  marginally  relevant  to  the  questions 
before  this  Court,  regardless  of  hov/  revealing 
it  might  be  about  the  Commission's  processes.  The 
Coiamiss ion '  s  emphasis  on  conciliation  apparently 
stems  from  the  concluding  v/ords  of  section  12  (1) 
of  the  Code  and  is  reinforced  by  section  8  wliich  is 
in  tliese  words: 

"8.  The  Commission  has  pov/er  to  administer  this 
Act  and,  witliout  limiting  the  generality  of  the 
foregoing,   it  is  the  function  of  tlic  Commission, 

(a)  to  forward  the  principle  tliat  every  person  is 
free  and  equal  in  dignity  and  rights  v/ithout 
regard  to  race,  creed,  colour,  nationality,  . 
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ancestry  o/  place  of  orj  <',  in; 

(b)  to  proiiioto  ^n  luulcrs tandiiig  of,  acceptance 
of  ami  coiiipl ianco  v/itli  tliis  Act; 

(c)  to  develop  and  conduct  edncational  ])ro<irai.ijries 
desif'.ned  to  c]ii.iinale  di  sc  r  5  Min  a  tory  practices 
r  e  1  a.  t  e  d  t  o  r  a  c  e  ,   c  i"  e  c  d ,   c o  J  o  i' t  >  n  a  t  i  on  a  1  i  t  y  , 
ancestry  or  place  of  or;igin.  " 

It  W)u]d  be  ridiciiloi's  to  read  the   Code  as  obDi^-ijif;, 

the  Comj'i.i ss j  0]i  and  tlie  Minist  r  y  to  i)ruc  eed  to  ]jro53ec)ition 

on  every  complaint;  soiiie  previous  inciuviyj  and  attoi'ipts 

at  ainicr'ble  resolii.tion  are  ratiojial.  raoasurcs  v.'jiicli 

are  clea*rly  v/ithin  tlie  assigiied  di'.fies  of  tlie 

Coiiuaission .     Hvcn  if  it  be  reasonalile  to  accede  to 

an  alleged  violator's  request  to  test  l)is  violation 

by  prosecution  ratlier  tlinn  by  proloji[;ed  administrative 

inquiry,  this  is  not  a  clioice  v/hich  is  open  to  him 

or  v/hich  can  be  forced  upon  the  Minister  by  the  Court. 

V.'hen  the  board  of  inquiry  convened,   it  was 
met  immediately  by  a  request  tlift  it  disqualify  itself, 
and  upon  refusal  notice  of  motion  for  proliibition 
A'/as  served.     Thereupon,  tlie  proceedinp.s  v/erc  adjourned 
pending  disposition  of  the  proliibition  application. 
No  evidence  was  taken  before  the  board  of  inquiry; 
it  had  only  the  complaint  before  it.     Stewart  J.  v;as 
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better  off  becouse  he  hncl  hcSore  him  af f idavit r.  of 
Bell  and  of  his  solicitor  to  whicli  v/cre  attiiched 
the  corros]ioiidei\cc  wliich  lias  already  been  detailed. 

Tlie  learned  Judoe  proceeded  to  find  that 
the  flat  in  Bell's  premises  did  not  come  within 
section  3,  and  also  held  that  unless  a  self-contained 
dv.elling  iniit  v/as  involved  a  board  of  in([niry  had  no 
jurisdiction.     Since  Stewart  J.  v/a.s  dcalinp,  viith 
a  motion  for  proliibition  at  a  sta^/c  \/(icre  the  board 
of  inquiry  had  merely  convened  and  hi\d  not  proceeded 
into  tije  r.ierits,  his  holding  on  jurisdiction  can 
only  be  taken  to  mean  that  the  board  of  inquiiy 
could  not,  even  as  an  initial,  albeit  subsequently 
revjev/able,  matter,  embarlc  on  its  task  without  havinc^ 
its  riglit  to  do  so  cleared  in  advance,  once  objection 
was  taken  that  the  premises  in  question  v;cre  outside 
the  purviev.'  of  the  Code. 

With  great  respect  for  the  learned  Judge, 
this  is  error  on. his  part  in  principle,  having  regard 
to  the  terms  of  the  Code.     It  is  true  that  he  assessed 
tlie  character  of  the  board  of  inquiry  as  revealed  by 
the  Code,  and  concluded  that  it  exercised  judicial 
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l)ov,'ors,  that  3t  was  tlio  first  stcj>  of  a  jiuUcirl 

process  exposing  l>cll  to  a  sanction,   and  hence  it 

was  amenable  to  prohibition.     However,  the 

subjection  of  a  tribunal  to  prohibition  caiinot 

be  f;enera]  5  zccl  merely  because  tlie  tribunal  is 

a  judicial  or  quasi- j  udn  cial  one.     TJiere  is 

the  additional,  liighly  relevant  (ju.cstion  of  tlio 

defect  of  j urisdi c t io'i  021  v/hicli  tlic  cJaiin  to  proliibit  ion 

is  founded. 

In  the  present  case,   if  no  objection 
can  be  talxcn  to  the  cstal)]  isliment  or  coii5;t i  l  ution 
of  the  board  of  inquiry  it  is  preiiia.ture  to  seek  to 
stall  its  proceedings  at  their  incciJtion  on  the 
ground  of  an  apprehended  error  of  la*./,  i.e. 
misconstruction  of  a  provision  of  t]\e  Code,  wliich 
it  is  assumed  tlie  board  v/ill  make.     It  appears 
quite  plainly  tliat  wliat  the  board  of  inquiry  v/ould 
have  been  obliged  to  decide  if  it  had  been.  allov;ed 
to  proceed  was  (1)  v/hether  there  was  a  denial  of 
lio'jsing  accoiiiinodat  ion ;   (?)  whether  tliat  accoinniodati  on 
was  covered  by  tJic  Code;  and  (3)  v/liether  the  denial 
in  such  case  was  by  reason  of  the  race  or  colour  or 
place  of  origi]!  of  tlie  coir.pl ai n aiit .     This  is  not 
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to  say  til  at  the  board's  decision,   if.  i]iij)lc]:icn  ted  by 
the  Minister  as  prescribed  by  the  Code,  or  ultjmatoly, 
by  a  siiiiDiiary  conviction  Court,  v;ou]  d  be  iniiiuuie  from 
judicial  reviev;.     Counsel   for  the  At  torney -Gene ral 
appearing  on  bolialf  of  tlic  Commission  conceded  as 
much.     The  decision  on  wlietlier  Roll's  flat  is 
a  sol  f -cent?  in  ed  dv,'elling  unit  depoids  on  factual 
as  v;ell  as  constructional  cons  ice:- a  Lion  s  ;  aiul  it 
is  difficult  to  appreciate  ]iov;  tlio  Ion  mod  Jud^e 
could  have  ])roceedcd  to  a  deterjiiinaticni  v.-hcn  t/iere 
v.'as  no  record  taken  below  ])caring  on  tlic  issue. 

It  docs  seen,  from  liis  reasons  tliat 
he  attributed  statements  by  the  officers  of  the 
Commission  to  the  board  of  inquiry.     Some  of  tliose 
statejiients  were  unfortunate  expressions;  as,  for 
exainple,  the  declaration  of  guilt  of  Bell  in  the 
letter  of  January  14;   it  would  have  been  'more 
prudent  and  more  consistent  with  the  spirit  v/liich 
animates  the  Commission's  work  if  tentat i veness 
had  been  expressed  and  respect  shown  for  the 

principle  of  aiidi  ^^.^^'J^l^'IL  P'^ *     -^'^  '^^^  events, 

it  is  wrong  to  assume  in  advcnce  that  the  board  of 
inquiry  would  not  be  independent;   it  is  constituted 
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iiulppcndently  of  tlie  Comiu.i ssiou  find  is  not  made  up 
of  citlier  members  or  officers  of  tlie  Comiai  s  s  i  on  . 
Moreover,  it  sliou]  d  be  noted  that  any  antecedent 
actions  by  the  Commission  are  irreleva.nt  to  an  issue 
of  proliibit ioji  agahist  a  board  of  inciuiry  v/hicli, 
under  section  13  (1),   is  presumed  conclusively 
to  have  beoii  appointed  in  accordance  v/itli  the  Code, 
once  it  is  appointed  by  the  Minister  and  the 
names  of  its  members  communicated  to  tlje  parties 
to  the  complaint,     Tlie  fact  tliat  tlie  Minister  in 
his  letter  to  Bell's  solicitor  indicated  that  a 
board  of  inquiry  soraetimes  actc.-d  as  a  super-concilia  toi 
can  be  talvon  as  merely  a  reflection  of  the 
administrative  policy  to  compose  complaints;  and, 
whether  a  wise  thing  to  say  or  not,  cannot  affect 
the  validity  of  the  appointiiient . 

In  so  far  as  counsel  for  Bell  souglit 
to  support  the  order  for  prohibition  on  the  grounds 
that  (1)  the  Commission  did  not  give  Bell  an 
opportunity  to  put  his  side  and  (2)   tlie  Code  does 
not  give  the  board  of  inquiry  power  to  determine 
vhetlier  the  flat  is  a  self-contained  dwelling  unit, 
his  submissions  fail  for  the  reasons  already  given. 


( 


r 


17  - 

i 

Nori'can  ef  fect  be  givcji  to  his  cod  tei) t  ioji  tl^at  the 
Minister  liad  appointed  a  board  to  hold  a  public 
inquiry  and  there  v/as  no  warrant  in  tjie  Code 
for  a  public  inc[uiry.     It  is  ujinecessary  to  lay 
dov/n  specific  rules  on  v/liether  or  \\'hcn  a  board  of 
inquiry  sliould  proceed  in  public.     If  tJicre  is 
any  general  rule  applj  cable  v.'iicre  the  stcitute 
is  silent,  it  is  tliat  tlie  i)rocecd.in^;s  of  a 
stc'tutory  tribunal  should  be  coiiductcd  in  public 
unless  there  be  good  reason  to  liold  them  _i]i_  ca!riOra._ 

It  v/as  also  contended  that  the  board 
of  inquiry  v/as  properly  prohibited  from  carrying 
on  because  it  Kas  established  for  an  improper 
purpose.     The  basis  of  this  contention  v/as  in  the 
way  the  Coriimission  proceeded;  counsel  took  the 
position  tliat  when  the  Comiiiission  suggested  a 
.settlement  it  was  seeking  not  conciliation  but  a 
confession  of  guilt,  and  it  ought  properly  to  have 
re coiaiiiended  to  the  Minister  that  lie  give  his  consent 
to  a  prosecution  of  Bell,  as  provided  by  section 
15  of  the  Code.     By  recoimncnding  instead  that  a 
board  of  inquiry  be  appointed,  tlic  Commission  v/as 
seeking  to  realize  its  object  of  pinning  guilt  upon 
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Boll.     Tliis  subiiiissioji  confuses  the  role  of  the 
Coiniiussion  vllh  tlie  role  of  a  bocircl  of  iiuiuiry, 
<ii)d  appears  to  su^^j^ost  tliat  a  l)oaril  of  inc;u:i.ry 
is  meiely  an  alter  ego  of  the  Coimiission  or 
performs  the  same  Icind  of  functioii.     Tliat  is 
simply  not  so.     In  addit.ion  to  uliat  has  already 
beeii  said  on  this  question,   it  sliould  be  emphasized 
that  the  Commission  has  no  compulsory  po'./ors  to 
secure  attendance  of  witnesses  or  to  take  evidence 
under  oath,  nor  any  autliority  to  make  a^iy  initial 
decision  save  that  of  reconim.en di n.[,'  tl\c  ap})oin t'licn t 
of  a  board  of  inquiry  (and,  correl at  ive].y ,  of 
refusing  so  to  recommend).     It  also  has  a  role 
in  recommending  to  the  Minister  the  order  that 
should  be  made  to  implement  the  reco;;.mcnda tions  of 
a  board  of  inquiry  but,  as  the  Couit  reads  section 
13  (6),  the  Minister  is  left  v/ith  discretion  to 
decide  whether  he  will  accept  the  Commis sioii *  s 
proposal , 

V/hat  has  exercised  counsel  for  Bell 
are  the  dual  enforcement  provisions  of  the  Cc^de. 
One  route  to  the  establisliiiient  of  a  violation  of 
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section  3  is  througli  a  board  of  inquiry,  an 
implement  in  c',  order  of  tlic  Minister  and,   if  there 
is  no  cojv.pliance ,  a  prosecution  under  section  14 
for  contravention  of  tlie  order.     Another,  more 
direct,  route  is  by  lodging  a  prosecution  under 
section  14  v'ithout  having  a  board  of  inquiry.  As 
previously  noted,  tlie  Court  caniiot  force  the 
Commission  or  tlie  Minister  to  procee  d  by  one  of 
the  routes  rather  tlian  by  tlie  other.  Ultimately, 
there  is  a  convergejice  in  prosecutioji  L'hich,  if 
successful,  results  in  a  fine  of  $100  in  tlie  case 
of  a  convicted  individual. 

One  of  the  objections  taken  to  the 
board  of  inquiry  route  of  enforccmeiit  A/as  that  the 
board's  findings  and  the  implementing  orde?'  of  the 
Minister  (the  range  and  limits  of  v/liich  are  not 
specified  in  the  Code)  would  be  unrcviev;able  if 
prosecution  follov/ed  to  enforce  -compliance  with 
the  order;  and  heiice  conviction  would  be  automatic. 
This  objection  takes  the  present  case  far  beyond 
its  setting,  and  reinforces  the  submission  of 
counsel  on  belialf  of  tlie  Commission  that  the 
proceedings  before  Stewart  J.  v/ere  quia  timet 
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proc.cecliii£s  and  not  tlic  subject  of  proliibi  t ion .  It 
is  obvious  that  the  objection  above-noted  7*aises 
issues  vhstlier  any  jurisdictional  or  other  attack 
on  the  board  of  inquiry  or  on  the  implementing 
order  of  the  Minist.er  should  be  made  before 
prosecution  is  launclied  for  non-coiiipl  iance  or 
whctlicr  svch  a  prosecution  can  be  defended  on  the 
ground  of  some  vulneral.)il ity  in  tlie  })rocccdings 
of  tlie  board  of  inquiry  or  in  tl)e  order  of  tlie 
Minister.     These  issues  do  not  call  for  determination 
here,  and  tlieir  importance  makes  it  prudent  to  defer 
a  decision  on  them  until  they  come  squarely  before 
the  Court. 

Tlie  cliicf  ground  upon  \,'hich  counsel 
for  Bell  souglit  to  -support  the  order  of  prohibition 
was  that  section  13  of  the  Code  v/as  inconsisten.t 
with  the  purpose  of  that  legislation  as  expressed 
in  tlie  preamble  and  in  section  8,  that  it  deprived 
Bell  of  his  rights  at  law,  and  that,  although  it 
was  not  ultra  vires  in  a  constitutional  sense,  it 
was  so  offensive  to  democratic  principles  as  to 
justify  a  Court  to  prohi];it  it?  invocation.  This 
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isja  startling  propositDon  and  counsel  coiiccdecl  its 
novelty  but  he  urged  that  it  was  addressed  to  a 
novel  situation,  and  he  invoked,  by  analogy,  the 
celebrated  but  indefensible  statement  in  BonhniTi '  s 
Case   (1610),   8  Co.   Rep.,  113  b,   118  a,   77  E.R.  046, 
C52  that  "tlie  common  lav/  v;ill  control  Acts  of 
Pari  j  anicii  t  and  some  tii.ies  raijudge  tlicm  to  be  utterly 
void;   for  when  aii  Act  of  1-arl iaiucn. t  is  a£;ain. st 
coiiimon  riglit  and  reason,  oi-  repugnant  or  iriiposs ib.l  e 
to  be  performed  the  common  lav/  v/ill  control  it,  and 
adjudge  sucli  Act  to  be  void." 

Section  8  has  already  been  quoted.  The 
preamble  relied  on  by  coujisel  reads  in  its  relevant 
portion  as  follows: 

"    And  whereas  it  is  public  policy  in 
Ontario  that  every  person  is  free 
and  equal  in  dignity  and  rights  without 
regard  to  race,  creed,  colour, 
nationality,  ancestry  or  place  of 
origin.  " 

Counsel  em.phasizcd  the  word  "rights,"  and,  indeed, 
appeared  to  stop  v;ith  that  word,  and  purported  to 
find  in  it  a  guarantee  that  Bell  need  not  submit 
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to  t])e  kiiKl  of  j.nvc  si"  3  gat  ion  envisaged  by  section 
13  but  could  insist  as  of  right  on  being  confronted 
by  his  accusers  in  a  summary  conviction  Court, 

This  contention  is  unacceptable. 
The  Courts  construe  legislation  and  apply  it  to 
situations  found  to  be  within  its  scope.  Tliey 
cannot  ignore  it  when  a  situation  to  v/liicli  it 
is  addressed      and  that  is  the  case  here  -  comes 
before  t])cn;  and  what  is  true  as  to  an  entire 
statute  is  equally  true  as  to  its  parts. 

Bell's  "rights  at  lav;,"  as  his  counsel 
used  the  phrase,  are  not  rights  to  refuse  obedience 
to  an  applicable  law.     Of  course,  the  Code  has 
drastically  changed  the  common  lav;  position  of 
owners  of  certain  kinds  of  liousing  accommodation, 
as  it  has  changed  the  position  of  employers  and 
of  operators  of  places  to  v/liicli  tlie  public  is 
customarily  admitted.     But,  tiie  Courts  of  this 
country  have  no  mandate  to  enforce  tlicir  own,  let 
alone  Bell's,  notions  of  substantive  due  process  to 
nullify  legislation  v;}iic]i  is  competently  enacted 
under  the  constitutional  distribution  of  legislative 
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pov.'crs;  at  tlio  laost,  they  may,  whoic  the  legislation 
is  open  to  such  construction,  enforce  procedural 
due  process  in  line  witli  principles  worked  out  by 
coinriion  la^v  techji  iques . 

Apart  frojri  the  lack  of  merit  in  tlie 
submission  iinder  consideration,   it  baffles 
understanding  of  its  basis  in  tlu;  prccmble  to  the 
Code  or  in  section  8  or  in  both  combined.  The 
Code  details  v;hat  the  preamble  proclaiiis.     Far  from, 
there  being  any  contradiction  betv;cc:;i  section  13 
and  the  preamble  (as  reinforced  by  section  S3,  there 
is  consonance.     Neither  Bell  nor  any  otlier  citizen 
has  any  legal  immunity  from  administrative  procedures 
prescribed  by  a  competent  legislature  for  ef fectuatiiig 
a  policy  which  has  been  translated  into  substantive 
statutory  prescriptions.     This  is,   at  bottom,  what 
counsel  for  Bell  contends.     It  cannot  avail. 

The  appeal  should  be  allowed,  the 
judgment  of  Stewart  J.   should  be  set  aside  and 
in  its  place  tiiere  sliould  be  an  order  dismissing 
the  application.     Since  this  is  apparently  the 
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fiifst  time  that  the  Ontario  Human  Kiglits  Code 
has  been  brought  before  the  Supreme  Court,  there 


v.'ill  be  no  order  as  to  costs 
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